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Abstract: State-owned enterprises (SOEs) represent an important challenge
for International Economic Law, as they are increasingly active in trade and
investment and compete with private companies. One of the most important
fora through which their economic activity can be regulated is Preferential
Trade Agreements (PTAs). This article presents the results of an extensive
empirical analysis conducted with all the PTAs in force in September 2020
that contained provisions related to SOEs. The agreements were assessed
based on four criteria: (a) definition for SOEs, (b) relation to WTO
commitments to SOEs, (¢) SOEs related provisions in the investment chapters
and (d) in the competition chapters.

Key-words: State-owned enterprises (SOEs), Preferential Trade Agreements
(PTAs), International Economic Law, Investment, Competition.

Resumo: As empresas estatais (SOEs) representam um desafio importante
para o Direito Internacional Econdmico, cada vez mais ativas nas trocas
comerciais e nos fluxos de investimentos, competindo com empresas privadas.
Um dos mais importantes foruns para regular sua atividade econdmica sao os
Acordos Preferenciais de Comércio (PTAs). Este artigo apresenta os
resultados de uma analise empirica exaustiva realizada com todos os PTAs em
vigor em setembro de 2020 que continham disposi¢des relacionadas as
estatais. Os acordos foram avaliados com base em quatro critérios: (a)
defini¢do para empresas estatais, (b) relagao aos compromissos da OMC com
empresas publicas, (c) disposi¢des relacionadas as empresas estatais nos
capitulos de investimento e (d) nos capitulos de concorréncia.
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1. Introduction

The purpose of this article is to analyze state-owned enterprises
related provisions in Preferential Trade Agreements (hereafter PTAs) in order
to answer some of the questions' that the economic activity of such companies
raise to International Economic Law? more specifically, to World Trade
Organization Law, International Investment Law and Competition Law. An
empirical analysis was undertaken, and all the relevant PTAs were assessed
individually. We will expose the reasons for this investigation, the
methodology adopted, and discuss the results obtained.

In 2017, the United Nations Conference on Trade and Development
(hereafter “UNCTAD”)? identified around 1,500 transnational state-owned
enterprises (hereafter SOEs) and found that they held USD 2,000 billion in
foreign assets in 2014. If some of these SOEs enjoy advantages, the potential
for economic distortions can therefore be significant.

SOEs may operate on the basis of commercial considerations or may
have non-business priorities. And that is because when the State intervenes in
economic activity of SOEs, his goal goes way beyond profit, having social

' See: CHAISSE, Julien, “Untangling the Triangle: Issues for State-controlled Entities
in Trade, Investment, and Competition Law”, In: International Economic Law and
Governance: Essays in Honour of Mitsuo Matsushita, Oxford University Press, 2016,

pp- 233-258.

2 “International Economic Law” can be defined by at least two approaches. The classic
one, according to which it would be a branch of Public International Law dealing with
international economic relations. This 1s a narrow and erroneous definition, since
these sources are not the only sources of International Law, national laws also playing
an important role. For a more contemporary approach, International Economic Law
is made of all the rules of governance and regulation of the world economy. If we
adopt the field of application chosen by Dominique Carreau and Patrick Julliard,
International Economic Law includes all the rules governing the international
movements of factors of production, with several subsets: international trade law,
international investment law and international finance law. See. ASCENSIO, Droit
international économique, Paris: Thémis puf, 2018, p. 1 ; JUILLARD, P. et. al., Droit
international économique, Dalloz, 2017, p. 3-6.

3 United Nations Conference on Trade and Development (UNCTAD), Rapport sur
I’investissement dans le monde 2017: L’investissement et I’économie numérique,
reperes et vue d’ensemble, New York and Geneva, 2017, p. xii. These are the most
recent data. The 2019 UNCTAD Investment report does not present information on
investments made by SOEs.
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and development objectives as well. Hence, SOEs are also a means of
implementing public policies. In certain circumstances, they benefit from
advantages in the form of direct subsidies, financing, guarantees supported by
the State, preferential regulatory treatment and exemptions from competition
rules. Because of the increasingly interconnected markets, phenomenon
enhanced by globalization, SOEs are often in competition with private ones.

To prevent trade distortions and preserve free competition, rules
should be established to regulate the economic activity of SOEs. This is not to
discourage or prohibit their operations, but rather to seek a level playing field
with regards to private companies. Nonetheless international rules applicable
to SOEs, especially in International Economic Law, remain largely
insufficient*. One of the main reasons for that is the lack of clear definition to
what constitutes a SOE. It is not a trivial challenge to propose a homogeneous
notion for a model of enterprises that can change substantially from one
country to the other’. In reality, there is no universal definition for SOEs®, and
even if International Economic Law has made some effort to try to come up
with potential definitions, they are not the same and often excessively
comprehensive’.

* MARSSOLA, Julia, La notion d’entreprise d’Etat en droit international ¢conomique,
Dissertagdo (Mestrado em Direito Internacional Econdmico), Ecole de Droit de la
Sorbonne, Université Paris 1 Panthéon Sorbonne, Paris, 2020 (forthcoming).

> The notion of SOE in China can be tremendously different that the one in Saudi
Arabia. And we will see, in the results of the research conducted for this paper, that it
1s the case even for different Parties of a PTA. See: KOBAYASHI, E., “Definindo
empresas publicas e participagoes estatais no Direito Comparado: a importancia das
defini¢des e o cadtico exemplo do Japao”, In: Revista de Direito Publico da Economia
— RDPE, ano 17, no. 66, 2019, p. 35.

® WILLEMYNS, Ines, «Disciplines on State-Owned Enterprises in International
Economic Law: Are We Moving in the Right Direction? », In: Journal of International
Economic Law, 2016, p.664.

"MARSSOLA, Julia, Op. cit., 2020b.
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For International Trade Law, at the WTO, for instance, the
discussions around SOEs are crucial, since many Members® — and scholars’ -
correlate the amount of SOEs in a country to its status as a non-market
economy, that entails a different method to calculate the normal value'® of
products, ultimately influencing the dumping margin for trade defense
proceedings.

Despite the existence of a dedicated article to SOEs in the General
Agreement on Tariff and Trade of 1994 (hereafter GATT 1994), Article XVII,
the definition of SOEs to the organization remains open, even if, according to
recent research, the Dispute Settlement Body( hereadter DSB) case law has
done some progress in clarifying blind spots of the WTO rules''. There is also

8 The United States and the European Union argue that China has yet to complete its
transition to a market economy. They point to the large number of SOEs that operate
as an arm of the Chinese government rather than enterprises driven exclusively by
commercial considerations. The situation has even led to disputes under the WTO
Dispute Settlement Body (DS 515 and DS 516) between these two countries and
China. This discussion arose out of the fact that Article 15 of China's Protocol of
Accession to the WTO allows Members to view China as a non-market economy. To
this end, they have the right to use a third country to determine normal value in anti-
dumping cases. However, China considers that this right would have expired upon its
definitive entry into the organization in December 2016. Despite this interpretation,
some Members continue to regard China as a non-market economy. In addition to the
United States and the European Union, it is also the case of Canada, Japan, Mexico
and India. See: TIETJE, C. and NOWROT, K., “Myth or Reality? China's Market
Economy Status under the WTO Anti-dumping Law after 2016”, In: Policy Papers on
Transnational Economic Law, no 34, December 2011 ; UNITED STATES OF
AMERICA, Third-Party Submission, European Union - Measures Related to Price
Comparison Methodologies, WT/DS516, November 21, 2017; PUCCIO, Laura,
Attribution du statut 'OMC, EPRS — Service de Recherche du Parlement Européen,
Novembre, 2015.

% See, for instance: DAVEY, William, “Article XVII GATT: An Overview”, In: State
Trading in the Twenty-Frist Century: The World Trade Forum, Volume 1, University
of Michigan Press, 1998, p. 21.

10 The normal value of a product is used to prove the existence of a dumping situation.
This value corresponds to the price at which goods are normally sold on the markets
of the exporting country and therefore at the national level. Dumping occurs when a
good is exported at a price lower than its normal value, which generally means that it
is exported at a lower price than that at which it is sold in the domestic market, or at
cost of production. See: WTO Glossary.

" MARSSOLA, Julia, Op. cit. 2020b.
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a Working Party'? dedicated to State Trading Enterprises'’, which has been
working on an illustrative list of different types of SOEs.

Besides the multilateral level, initiatives on regional or bilateral
level have also tried to discipline the activity of SOEs in international trade. It
is the case of PTAs which, even if compatible with WTO law if certain
conditions laid down by Article XXIV of GATT and by Article V of the
General Agreement on Trade and Services (hereafter GATS) are met'?, are not
part of the WTO framework.

The importance of analyzing what PTAs have to say about SOEs
becomes natural when their level of importance for trade law is taken into
consideration: PTAs are responsible for 80% of global trade nowadays. The
statistics are understandable if we consider that WTO Members use
preferential agreements for various economic and political reasons.
Regionalism allows States sharing the same concerns to align'®. In a smaller
regional forum, consensus can be more easily reached. In addition, this allows

countries that are more motivated to negotiate to do so faster than through the
WTO'.

12° A Working Party, established on behalf of the Council for Trade in Goods by
paragraph 5 of the Understanding on Article XVII, is in charge of examining
Members' notifications concerning their state trading enterprises and activities, such
as set forth by paragraph 4 (a) of Article XVII of GATT 1994. It is also responsible
for examining its consistency with the 1960 State Trading Questionnaire in order to
revise it if necessary, and to draw up an illustrative list indicating the types of relations
between public authorities and state trading enterprises as well as the types of
activities in which they are engaged. The Group meets at least once a year, with
participation open to all Members, and reports to the Council for Trade in Goods. See.
WTO official website.

13 In the WTO, SOEs are usually named State Trading Enterprises. For the purposes
of this article, they will be treated as synonyms to SOEs.

4 See : MARCEAU G.; REIMAN C., “When and How Is a RTA Compatible with the
WTO”, In: Legal Issues of Economic Integration, 2001.

15 For an analysis of the proliferation of PTAs and a threat to multilateralism, see:
MARSSOLA, Julia, “Preferential Trade Agreements : crisis or opportunity to the
WTO?”, In: Revista dos Estudantes de Direito da Universidade de Brasilia, 17eme ed.
1/2020.

16 HOEKMAN, B.; KOSTECKI, M., The Political Economy of the World Trading
System - From GATT to WTO, Oxford: Oxford University Press, 1995, p. 216.
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Moreover, recourse to regional or bilateral agreements is not only
done to escape the rule of consensus, but also in order to be able to deal with
subjects not covered by the WTO. These are called OMC-plus, when they
deepen obligations already agreed upon under WTO rules, or WTO-extra, that
disciplines matters outside the scope of WTO"".

These considerations were at the beginning of the intent to conduct
the research that resulted in the present article. If PTAs allow countries to go
beyond WTO provisions and commitments, they could potentially constitute
a very interesting forum to discuss and evolve in regulating SOEs economic
activity. So we analyzed all the 161 PTAs that contained SOEs related
provisions. In addition to verifying some of the SOEs issues related to the
WTO, we wanted to analyze the PTA also from an investment and competition
law perspective.

For International Investment Law, one of the biggest issues consists
of determining whether SOEs can be claimants in international investment
arbitrations. International investment law was designed to protect investors
from developed countries in the a priori uncertain environment of host states,
often developing countries'®. The investor is first of all the one who benefits
from the protection but is also the one who has the procedural right to act
before an arbitral tribunal'®, exclusive in the case of the International Center
for Settlement of Investment Disputes (hereafter ICSID) proceedings.

Hence, it is important to establish whether SOEs constitute public
entities that can replace the government, thus acting like State and defendants
in arbitration proceedings, or if they constitute and act like private companies.
In other words, whether SOEs can realize international investments, be
regarded as investors of a Party and then be claimants in arbitration
proceedings.

7 HORN H., MAVROIDIS PC, SAPIR A., Beyond the WTO? An anatomy of EU
and US preferential trade agreements, Brussels: Bruegel Blueprint, 2009, p. 4.

18 JUILLARD, P. et. al., Droit international économique, Dalloz, 2017, p. 7.

9 NANTEUIL, Arnaud de, Droit international de 1’investissement, Paris : Pedone,
2015, p. 191.

20 The ICSID accepts only investor-State disputes, and States cannot be claimants.
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Most Bilateral Investment Treaties (BITs) are silent regarding to the
SOEs acting like investors!, but the UNCTAD suggests that when the text is
silent, the protection to investors should be extended to SOEs, allowing them
to act like claimants**. We wanted to verify this same issue on PTAs, that often
contain investment related provisions.

With regards to Competition Law, it follows a different logic than
International Trade and International Investment Law. It does not have a
multilateral institution such as the WTO nor a well-established and centralized
center for international dispute settlement like the ICSID. Discussions for
unique guichet for competition law have been made, but with no relevant
progress™. So competition rules are usually integrated in national law, but are
also present in PTAs.

Because the ultimate challenge of the economic activity of SOEs is
trying to create a level playing field with private companies so to prevent
anticompetitive consequences, we adopted the hypothesis that SOEs are more
often — or could be more often — regulated through competition law. At least
35 competition jurisdictions have provisions destinated to SOEs**. But
because they are national, and the present study is not about extraterritorial
application of competition law”’, we wanted to verify this hypothesis checking
whether SOEs provisions in PTAs were included in the competition chapters
of these agremeents.

To verify these hypotheses, we have conducted an empirical
research analyzing all PTAs that contain specific provisions for SOEs, a total
of 161 agreements, from the 306 PTAs in force as of September 30th 2020.

2l SHIMA, Yuri, “The Policy Landscape for International Investment by Government-
controlled Investors: A Fact-Finding Survey”, OECD Working Papers on
International Investment, 2015, p. 12.

22 UNCTAD, “La protection de la sécurité nationale dans les accords internationaux
d’investissements (AlIl)", Etudes de la CNUCED sur les politiques d’investissement

international au service du développement, New York and Geneva : United Nations,
2009, p. 47.

23 SILVEIRA, Paulo Burnier da, Le controle des concentrations transnationales, Paris
: L’Harmattan, 2013, p. 27.

24 FOX, Eleanor M. & HEALEY, Deborah, “When the State Harms Competition —
The Role for Competition law”, In: Antitrust Law Journal, vol. 79,n°3, 2014, p. 784.

2 For extraterritoriality of European Union and American competition law, see:
FRIEDEL-SOUCHU, Evelyne, Extraterritorialit¢ du droit de la concurrence aux
Etats-Unis et dans la Communauté européenne, Paris: LGDJ, 1994.
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We wanted to identify what these PTAs said about SOEs, and more
specifically if they could provide answers to recent challenges that SOEs have
posed to International Economic Law.

2. Methodology

The relevant PTAs were identified at the WTO Regional Trade
Agreements Database?®. When in the platform, we used the search tool,
selecting as search criteria two filters: status of agreement and RTA
provisions. For status of agreement, we selected agreements signed,
agreements not yet in force, agreements in force for at least one of the Parties,
and agreements in force. For RTA provisions, we selected “Provisions on
designated monopolies or State-Owned Enterprises (SOEs)”.

From the 306 agreements in force in the database on September 30
2020, 161 PTAs corresponded to our criteria. The list was ordered by date of
notification?’ .The documents were analyzed in French, English and Spanish,
favoring the original version, when possible. Four general questions guided
the assessment:

a) Does the agreement contain a definition of SOEs?

b) Does the agreement mention State Trading Enterprises? Does it
reaffirm the commitments based under the WTO or does it go beyond them?

c) Is there a reference to SOEs in the investment chapter? Are SOEs
considered within the meaning of investor of a Party?

d) Is there a mention to SOEs in the competition chapter?

The questions were answered with YES or NO, and the results
obtained for each question then showed other questions or elements that need
to be taken into consideration, which are illustrated and summarized in the
chart of results, available at Annex II.

26 A printscreen of the Database in the page of the search tool is attached to this article.
Check Annex I.

27 Check Annex II.
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3. Assessment of results

The analysis of the 161 PTAs that contained SOE related provisions
shows that they often go beyond the WTO rules on SOEs provisions. Indeed,
it is possible to draw up a typology of agreements and the way in which they
apprehend SOEs. Considering the questions that guided our analysis, four
types of agreements can be distinguished: (i) agreements which contain a
definition of SOEs, (i1) agreements which mention their existence and reaffirm
the compromises made in this regard at the WTO; (iii) agreements which
mention SOEs in the investment chapter; and (iv), finally, agreements which
refer to SOEs in the chapter establishing competition rules.

The results for each group will be presented and discussed below.
3.1  PTAs that contain a definition of SOEs

As discussed above, one of the main reasons for the deficient
apprehension of SOEs economic activity by International Economic Law is
the absence of a clear definition. So we tried to find it in PTAs.

First of all, it is important to clarify that several expressions were
used among these agreements to refer to the term "SOEs" as used in this
work.?®. We have classified them into five categories, described below with
their frequency of occurrence in PCAs:

Graph 1- Expressions used to designate "state enterprises” in the PTAs

28 As there is no precise definition for "state enterprise" in international economic law
and several expressions can refer to the concept normally associated with this term,
for this paper, for a matter of simplification, we have chosen to use "SOEs" to refer to
a whole category of enterprises, including enterprises controlled or owned by the
State, enterprises of a public nature, and enterprises receiving special benefits or
advantages.
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m State enterprise / State-owned enterprise;
government enterprise; state-controlled or
state-owned company

m State trading enterprise

m Company benefiting from special or
exclusive rights / State monopoly

Public enterprise

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.

Of the 161 PTAs analyzed, 55 presented some sort of definition
(34%).

Graph 2- PTAs with definition of SOEs

m YES mNO

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.

From the study of the clauses that contained the definition of SOEs
in these agreements, five elements were identified which, presented
individually or together among the characteristics of an enterprise, seem to
define a state enterprise. These elements are: (a) the majority shareholder
participation of the government in the company; (b) government control over
decisions made by the enterprise; (c) different definitions by each country
party to the agreement; (d) the dominant influence of the state over company’s
decisions; and (e) government decision-making power in the company's board
of directors.

Graph 3- PTA criteria to define an SOE
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Govemment's decisional power in the - ;
Board of Directors'

Dominant influence of the government [Jj 3

Different definition for each Party of the
PTA B -

Govemment control | 5

Sharcholder's participation |G ;'

0 10 20 30 40 50 60

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.

These results allow us to draw some conclusions. First of all, in the
clauses relating to the definitions of SOEs in PTAs, every time sharcholder
participation is mentioned as a criterion, government control over decisions of
an enterprise is also mentioned. Even if these conditions, according to the texts
of the PTAs, are not cumulative, they always appear linked in these
agreements.

This could indicate that the degree of importance of the shareholder
structure and the behavior or function of a company are the same. That is, if
an enterprise is state-owned (structural criterion), it is characterized as a state
enterprise, which is not surprising. But if it is controlled by the State
(functional or behavioral criterion), independently thus from its structure, it
will also be classified as an SOE.

Also, there are two other factors that can be identified as structural
or functional criteria. Dominant influence of the government in the decisions
of this enterprise is an example of functional criterion, while decision-making
power of the government in the board of directors of the company a structural
one. As for the PTAs which contain a different definition of SOE for each
party to the agreement, this difference may be minimal®’, being limited to

2 PTA Canada-Korea. “For the purposes of Article 15.3.3, “State enterprise” means:
(a) in the case of Canada, a State corporation within the meaning of the Financial
Administration Act, a State corporation within the meaning of any comparable
provincial law, or an equivalent entity that is incorporated under other applicable
provincial laws; (b) in the case of Korea, a State corporation and a quasi-governmental
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explaining the need for compliance with the legislation and internal
regulations of the Parties, or, at contrary, very important”:

3.2 PTAs and their relationship with WTO-related provisions for SOEs

In addition to searching for a definition for SOEs among the 161
PTAs studied, we also analyzed the reference to "state trading enterprises", in
relation to their obligations at a WTO level. Among the 49 agreements that
specifically mention state trading enterprises (30%), we investigated whether
the PTAs went beyond WTO obligations or whether they limited themselves
to reaffirming the commitments of SOEs within the organization.

Graph 4 — PTAs that mention State Trading Enterprises

mYES
=mNO

entity within the meaning of the Non-Ministerial Public Entities Management Act”.
Canada - Republic of Korea Free Trade Agreement, entered into force on Jan 1st,
2015.

3% PTA US-Singapore: “Article 12.8: Definitons 6. government enterprise means: (a)
for the United States, an enterprise owned, or controlled through ownership interests,
by that Party; and (b) for Singapore, an enterprise in which that Party has effective
influence”. United States - Singapore Free Trade Agreement, entered into force on
Jan. 1st, 2004.
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Graph 5 — Number of PTAs that go beyond or simply reaffirm WTO
commitments regarding State Trading Enterprises

WTO-plus/ WTO-extra - 13
Simply reaffirm WTO 13
commitments

0 5 10 15 20 25 30 35

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.

When these agreements include engagements that go beyond WTO
commitments, these are linked to transparency, non-discrimination,
elimination of special financing for SOEs and respect of commercial
considerations.

Graph 6 — WTO-plus and WTO-extra obligations related to State Trading
Enterprises in the PTAs

B Transparency
® Non-discrimination

= Eliminate special
funding

Commercial
considerations

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex 1II.

It is not surprising that the ACPs go beyond the obligations imposed
on SOEs by substantive WTO law. Even with the presence and work of the
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Working Group dedicated to SOEs, it remains easier to pursue an agenda in
SOEs regulation bilaterally or regionally.

3.3 PTAs that mention SOEs in the investment chapter

The third criteria of our analysis of the PTAs investigated whether
the SOEs related provisions were included in the chapter dedicated to the
regulation of investments.

Among the 161 PTAs studied, only 31 contained provisions relating
to SOEs in the chapter dedicated to investments. As we mentioned in the
introduction, it was important to know whether the question of the
participation of SOEs as investors had been resolved. Of these agreements, 26
either recognize the possibility of SOEs to act as an investor or are not
explicitly contrary to this possibility. In contrast, 5 agreements explicitly
exclude SOEs from their investment protection clauses. The results are
expressed below:

Graph 7 - Can SOEs be considered as investors according to PTAs?

mYES

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.

We see that, when the investment chapter of a PTA contains
provisions for SOEs, they tend to consider these companies as potential
investors of a Party.

An example of a clause that explicitly recognizes the condition of
investor of SOEs is that of the Canada - Honduras agreement’’, according to
which "investor of a Party means a Party or a State enterprise, or a national or

3'Free Trade Treaty between Canada and the Republic of Honduras, entered into force
on October 1st, 2014.
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an enterprise of that Party, which seeks to make, is making or has made an
investment ". When agreements want to exclude such possibility, the term
“state enterprise” does not appear in general definitions and often an
exceptions clause is present. For example, let's see the text of the Mexico -
Uruguay agreement’~:

Article 13-09 - Reservations and exceptions

6. Articles 13-03, 13-04 and 13-08 do not apply: (a) to purchases
made by a Party or by a State enterprise; (b) grants, loans, guarantees and
insurance granted by the government by a Party or by a State enterprise™.

Analysis of the PTA text allows us to conclude that the regulation of
the activity of SOEs is not often linked, in these agreements, to the investment
regime, since only in 19% of cases the provisions relating to SOEs were
included in the chapter dedicated to investments. This could be a result of
several reasons. First, not all PT As contain provisions relating to investments.
In addition, although recent PTAs tend to have a broader scope and cover
provisions relating to trade, investment, intellectual property, among others,
the Parties of an PTA may have concluded between themselves a BIT.
However, among the PTAs which contained provisions relating to SOEs in
the onset of investments, most consider SOEs as potential investors and thus
able to start an arbitration proceeding as claimants.

3.4  PTAs that mention SOEs in the competition chapter

The fourth and last criteria of analysis consisted of checking if the
competition chapter of PTAs included any provisions related to SOEs. The
aim was to verify the hypothesis according to which competition law would
be a viable or more suitable field to discipline economic activity of SOEs.

Among the 161 PTAs analyzed, 77 (48%) explicitly mentioned
SOEs in the chapter dedicated to competition, either with a specific article
targeting the functioning of these enterprises, or just with a mention that SOEs
should not escape the obligation to act in accordance with competition rules.

32Free Trade Treaty between the United Mexican States and the Republic of Uruguay,
entered into force on July 15th, 2004.

33 Author's translation. Original in Spanish: “Articulo 13-09: Los articulos 13-03, 13-
04 y 13-08 no se aplican a) las compras realizadas por una Parte o por una empresa
del Estado; b) subsidios o aportaciones, incluyendo los prestamos, Garantias y seguros
respaldados por el gobierno, otorgados por una Parte o por una empresa del Estado”.
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Graph 8 - PTAs which explicitly mention SOEs in the competition chapter

m The SOEs must
respect competition
rules

® The competition
chapter does not
mention SOEs

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.

Thus, in almost half of the PTAs in force which contain provisions
relating to SOEs, those are found in the competition chapters. This is a very
important result which validates one of the hypotheses of this research:
competition law is a valid field for regulating the activity of SOEs.

A few PTAs mention exceptions for the obligation of SOEs to
comply with competition rules. Among the 77 PTAs with mention to SOEs in
the competition chapter, 18 contain some type of exception, thus 27%.

Graph 9 — Application of competition rules to SOEs in PTAs

m Competition rules
applicable to SOEs
without exceptions

= Competition rules
applicable to SOEs
with some exceptions

Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.
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These exceptions are normally linked to public procurement (5/18). Some PTAs
also mention the entry into force of measures for SOEs only within 3 to 5 years
after (10/18).

In addition, in most of the agreements in which SOEs were
mentioned in the chapter dedicated to competition, a clause recalls that the
existence of the agreement does not prevent the establishment of SOEs (55/77,
so 71%,). It reflects one of the foundations of this paper: the aim of regulating
the activity of SOEs is not to prohibit or discourage their activity, but to ensure
that they act in accordance with the rules of International Economic Law.

Among these 77 PTAs, we found four obligations often linked to the
regulation of the activity of SOEs with regards to competition law: (i) general
obligation to respect the competition rules set forth by the agreement; (ii)
obligation of non-discrimination; (iii) obligation for companies to act on
commercial grounds; (iv) obligation not to create distortions for trade and
investment.

Graph 10 - Obligations of SOEs in PTA competition chapters

Non-discrimination 28

Do not create distortions for trade and _ 16
investment

Act according to commercial considerations I 2

0 5 10 15 20 25 30 35 40
Source: WTO RTA Database, September 2020. Prepared by the author. See Annex II.

With regards to these obligations, two points should be noticed.

Firstly, although explicitly mentioned in only two PTAs, the clause
for the obligation to act only on commercial grounds in the agreement
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concluded between the EU and Singapore® provides an interesting definition
for the term “commercial considerations:

Article 11.3 Public Undertakings and Undertakings Entrusted with
Special or Exclusive Rights

4. Singapore shall ensure that any public undertaking and any
undertaking entrusted with special or exclusive rights acts solely in
accordance with commercial considerations in its purchase or sale of goods or
services, such as with regard to price, quality, availability, marketability,
transportation, and other terms and conditions of purchase or sale, and
provides non-discriminatory treatment to establishments of the Union, to
goods of the Union, and to service suppliers of the Union.

Here, it refers to several elements of a transaction, such as price,
quality, stocks, marketing possibilities, transport, and terms and conditions of
purchase or sale.

Secondly, the obligation of non-discrimination appears more often
explicitly, in 28 of the 77 ACPs analyzed. The provisions refer to non-
discriminatory treatment in general.

In addition, when analyzing SOEs provisions in the competition
chapters of PTAs, two exceptional or particular situations were found.

The first, in the PTA United States and Singapore®, there is a
statement that Singapore must not take any action to try to influence, directly
or indirectly, the decisions of SOEs. However, the State can exercise its voting

rights in companies without this being considered a violation under the
PTA..

This mention appears surprising because, according to what we were
able to establish in our study, the government's right to vote in the board of
directors of a company is often an element that characterizes a state enterprise.

34 EU-Singapore Trade and Investment Agreement, entered into force on November
14th, 2019.

3% United States - Singapore Free Trade Agreement, entered into force on January Ist,
2004.

3¢ Ibid.,Article 12.3 (e) “Singapore shall take no action or attempt in any way, directly
or indirectly, to influence or direct decisions of its government enterprises, including
through the exercise of any rights or interests conferring effective influence over such
enterprises, except in a manner consistent with this Agreement. However, Singapore
may exercise its voting rights in government enterprises in a manner that is not
inconsistent with this Agreement”.
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Nevertheless, it reinforces our findings that behavior is more important than
structure in terms of degree of implication of the State in the company’s
activities.

The second is the inclusion of a passage on competitive neutrality in
the PTA between Singapore and Australia®’, which specifies:

ARTICLE 4 - Competitive neutrality

1. The Parties shall take reasonable steps to ensure that governments at
all levels do not provide any competitive advantage to SOEs in their
business activities simply because they are government owned.

2. This article applies to the commercial activities of public enterprises
and not to their non-commercial and non-professional activities.

Here we have a mention to a key concept of the subject of SOEs,
fundamental to guarantee a market where private and public enterprises can
compete under equivalent conditions.

4. Conclusion

From the field of application chosen, the problematic identified and
the methodology adopted, this work adds value to currently available literature
dedicated to SOEs in International Economic Law by bringing together the
fields of international trade law, investments and competition to conduct an
extensive empirical research with all the 161 PTAs that contain SOEs related
provisions.

This paper presented the results of an investigation among PTAs
guided by four elements: whether they include a definition for SOEs, whether
they mention and trespass WTO commitment on SOEs, whether the
investment chapter include SOEs related provisions, and whether the
competition chapter include SOEs related provisions.

Our empirical analysis allowed us to conclude that several
expressions are used to refer to state enterprises, which reinforces the
difficulty of establishing a precise definition. Nevertheless, in 33% of the
PTAs a definition was found, and among these, the functional criterion, that
is, level of influence or control of the government over a company seems to

37 Free Trade Treaty between Australia and Singapore (SAFTA), entered into force
on July 28th, 2003.
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be sufficient for it to be considered as a state enterprise, regardless of the
structure of the company. The criteria of structure and function/ behavior often
appear next to each other, but do not need to be cumulative.

In relation to WTO obligations, it was found that although most of
the agreements were limited to reaffirming the commitment of SOEs with
their obligation within the WTO, a few went beyond, imposing other
obligations on SOEs. This indicates that, even with the efforts of the State
Enterprise Working Group in the WTO, Members might still favor the
bilateral route to advance in their objectives.

To our surprise, most of the PTAs did not have any provisions
related to SOEs in the investment chapter. However, in those who had, SOEs
were mostly regarded as investors of a Party, hence being able to start
arbitration proceedings as claimants.

In almost half of these agreements, provisions relating to SOEs were
present in the chapters dedicated to competition rules. It is possible to draw
two conclusions. First, it is an interesting alternative to fill the lack of clarity
or definition as to the applicability of competition law to SOEs in certain
countries. Second, the content of the PTAs demonstrates the tendency of
countries to recognize that competitive neutrality is fundamental to ensure a
level playing field between SOEs and private companies.

This empirical research was guided by four questions and did not
aim to draw a framework of the SOEs related provisions found in the PTAs.
That would be an interesting path to further discuss the topic of SOEs and
International Economic Law.
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